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1. PURPOSE. This bulletin provides guidance and information
to aviation safety inspectors (ASlI) about the new

Whi st | ebl ower Protection Programthat provides protection
agai nst discrimnation for enpl oyeesof an air carrier, or
contractor or subcontractor of an air carrier, who report air
safety information to the enpl oyer or the Federal Governnent.

2. BACKGROUND

A. The Wendell H. Ford Aviation Investnment and Reform Act
for the 21st Century, signed into |law on April 5, 2000, 49 USC
Section 42121, provides for the protection of enployees that
provi de, caused to be provided, or are about to provide (wth
any know edge of the enployer) or cause to be provided to the
enpl oyer or Federal Government information relating to any
violation or alleged violation of any order, regul ation, or
standard of the Federal Aviation Adm nistration (FAA) or any
ot her provision of Federal law relating to air carrier safety
or any other |aw of the United States; or has filed, caused to
be filed, or is about to file (with any know edge of the
enpl oyer) or cause to be filed a proceeding relating to any
violation or alleged violation of any order, regul ation, or
standard of the FAA or any other provision of Federal |aw




relating to air carrier safety under this subtitle or any
ot her law of the United States.

B. Prior to the enactnent of this law, airline enployees
who reported safety violations were not protected from
di scrimnation by the Department of Labor (DOL).

C. Currently, FAA Order 2150.3, Conpliance and Enforcenent
Program chapter 13, paragraph 1302, contains FAA policy and
procedures on providing imunity from enforcenent action, in
sone cases, to persons who provide information about
violations. In relation to enforcenent matters, information
regardi ng regul atory violations occasionally is offered to an
FAA i nspector or attorney along with a request that, in
exchange for the information, the person making the offer be
granted “immunity from prosecution” for his participation in
the violations. The phrase “imunity from prosecution”
ordinarily refers only to crimnal matters. The indi vidual
usually is seeking an assurance that limted or no FAA civil
enf orcenent action will be taken against himfor admtted
violations in exchange for information concerning violations
by his enployer or other nenbers of the aviation community.
The term “special enforcenent consideration” (SEC) is used in
this Bulletin instead of the term“imunity from FAA civil
enf orcenent action” and covers mtigation of sanction as well
as a determ nation that no enforcenment action is warranted.

D. To be eligible for Whistleblower Protection under the
program an airline enployee nust file a conplaint with DOL
within 90 days of the date of the alleged discrimnation.

3. DI SCUSSI ON.

A. 49 USC Section 42121 provides protection agai nst
enpl oyer discrimnation for enployees who provide safety
information. See the Appendi x, which contains Section 519 of
Public Law 106-181, The Wendell H. Ford Aviation |nvestnent
and Reform Act for the 21st Century.

B. This law also provides for civil penalties to be
assessed agai nst persons that violate the new whistl ebl ower
protection provisions (49 USC Section 46301).

C. Additionally, paragraph (b)(3)(c) contains a frivol ous
conplaint provision. |If the Secretary of Labor finds that a
conplaint filed under paragraph 42121 B(1) is frivolous or has
been brought in bad faith, the Secretary of Labor may award to



the prevailing enmployer a reasonable attorney's fee not
exceedi ng $1, 000.

D. FAA and DOL are devel opi ng new whi stl ebl ower regul ati ons
and coordi nation procedures. |In the interim any
whi st | ebl ower questions shoul d be addressed to Gene
Ki rkendal | , AFS-200, at (202) 267-7701.



4. ACTI ON.

A.  An enpl oyee of an air carrier, contractor, or
subcontractor may contact an FAA inspector with information
regarding a violation or an alleged violation of an FAA order,
regul ati on, or standard, or any other provision of Federal |aw
relating to air carrier safety. The enpl oyee may al so request
whi st | ebl ower protection by DOL. |In order for inspectors to
adequately investigate these safety concerns and be
know edgeabl e of the whistlebl ower protection program the
i nspect or shoul d:

(1) Reviewthis bulletin to becone fanmliar with the new
Whi st | ebl ower Protection Program

(2) Review Order 2150.3, paragraph 1302, for information
about immunity and SEC.

(3) Review the Appendi x, \Whistlebl ower Protection
Program 49 USC section 42121.

B. Questions regarding the Wi stleblower Protection Program
shoul d be directed to Gene Kirkendall, AFS-200, or Janes
Tegt nei er, AGC- 300.

C. A whistleblower conplaint investigation should be opened
when a conplaint is received by FAA HQ from DOL, reported
directly to the FAA, or received by the FAA from any other
federal source. Conplaints that FAA HQ receives from DOL wi |
be assigned a tracking nunber and then forwarded to the
appropriate regional office for investigation. Regional
offices will forward the conplaint to the appropriate FSDO to
initiate the investigation. FAA personnel that receive
potenti al whistleblower conplaints directly fromthe enpl oyee
or other federal source should notify AFS-200 to initiate
coordi nation procedures with DOL and receive a tracking
nunmber. Inspectors should use the PTRS codes specified in
par agraph 5 bel ow.

5. PROGRAM TRACKI NG AND REPORTI NG SUBSYSTEM ( PTRS) | NPUT. For
all activities associated with the Wi stl ebl ower Protection
Program Operations and Cabin Safety Inspectors should enter
the PTRS code 1737, maintenance inspectors should enter the
PTRS code 3740, and Avionics inspectors should enter the PTRS
code 5740. All whistleblower conplaints will be assigned a
tracki ng nunber to be entered in the National Use Field. In
the Msc. Data field, enter WHI STLE. \When the conplaint is

cl osed out, enter the results of the investigation in the



conmments section and use the assigned tracking nunmber in the
Nati onal Use Field on all associated PTRS actions (e.qg.,
EIR s).

6. INQU RIES. This bulletin was devel oped by AFS-200 and
coordinated with the O fice of the Assistant Chief Counsel,
Enforcenment Division, AGC-300. |Inquiries should be directed
to Gene Kirkendall, AFS-200, at (202) 267-7701.

7. EXPIRATION. This bulletin will expire one year fromits
effective date.

/sl
L. Nichol as Lacey
Director, Flight Standards Service

At t achnment



Appendix

Wendel H. Ford Aviation I nvestment and Reform Act for the 21st Century

PUBLIC L AW 106-181 — APRIL 5, 2000

SEC. 519. PROTECTION OF EMPLOYEESPROVIDING AIR SAFETY
INFORMATION.

(8) GENERAL RULE- Chapter 421 is amended by adding at the end the following:
"SUBCHAPTER I11--WHISTLEBLOWER PROTECTION PROGRAM

"Sec. 42121. Protection of employees providing air safety information

“(a) DISCRIMINATION AGAINST AIRLINE EMPLOYEES- No air carrier or contractor or subcontractor of an air
carrier may discharge an employee or otherwise discriminate against an employee with respect to compensation,
terms, conditions, or privileges of employment because the employee (or any person acting pursuant to a
request of the employee)--
*(2) provided, caused to be provided, or is about to provide (with any knowledge of the employer) or
cause to be provided to the employer or Federal Government information relating to any violation or
alleged violation of any order, regulation, or standard of the Federal Aviation Administration or any
other provision of Federal law relating to air carrier safety under this subtitle or any other law of the
United States;
*(2) hasfiled, caused to befiled, or isabout to file (with any knowledge of the employer) or cause to be
filed aproceeding relating to any violation or alleged violation of any order, regulation, or standard of
the Federal Aviation Administration or any other provision of Federal law relating to air carrier safety
under this subtitle or any other law of the United States;
*(3) testified or is about to testify in such a proceeding; or
*(4) assisted or participated or is about to assist or participate in such a proceeding.
“(b) DEPARTMENT OF LABOR COMPLAINT PROCEDURE-
*(1) FILING AND NOTIFICATION- A person who believes that he or she has been discharged or
otherwise discriminated against by any person in violation of subsection (a) may, not later than 90 days
after the date on which such violation occurs, file (or have any person file on his or her behalf) a
complaint with the Secretary of Labor alleging such discharge or discrimination. Upon receipt of such a
complaint, the Secretary of Labor shall notify, in writing, the person named in the complaint and the
Administrator of the Federal Aviation Administration of thefiling of the complaint, of the allegations
contained in the complaint, of the substance of evidence supporting the complaint, and of the
opportunitiesthat will be afforded to such person under paragraph (2).
(2) INVESTIGATION; PRELIMINARY ORDER-
“(A) IN GENERAL- Not later than 60 days after the date of receipt of acomplaint filed under
paragraph (1) and after affording the person named in the complaint an opportunity to submit
to the Secretary of Labor awritten response to the complaint and an opportunity to meet with
arepresentative of the Secretary to present statements from witnesses, the Secretary of Labor
shall conduct an investigation and determine whether there is reasonable cause to believe that
the complaint has merit and notify, in writing, the complainant and the person alleged to have
committed a violation of subsection (a) of the Secretary's findings. If the Secretary of Labor
concludesthat there is areasonable cause to believe that a violation of subsection (a) has
occurred, the Secretary shall accompany the Secretary's findings with a preliminary order
providing therelief prescribed by paragraph (3)(B). Not later than 30 days after the date of
notification of findings under this paragraph, either the person alleged to have committed the
violation or the complainant may file objections to the findings or preliminary order, or both,
and request a hearing on the record. The filing of such objections shall not operate to stay any
reinstatement remedy contained in the preliminary order. Such hearings shall be conducted
expeditiously. If ahearing is not requested in such 30-day period, the preliminary order shall be
deemed afinal order that isnot subject to judicial review.
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*(B) REQUIREMENTS
“(i) REQUIRED SHOWING BY COMPLAINANT- The Secretary of Labor shall dismiss
acomplaint filed under this subsection and shall not conduct an investigation
otherwise required under subparagraph (A) unless the complainant makes a prima
facie showing that any behavior described in paragraphs (1) through (4) of
subsection (&) was a contributing factor in the unfavorable personnel action alleged
in the complaint.
“(ii) SHOWING BY EMPLOY ER- Notwithstanding afinding by the Secretary that the
complainant has made the showing required under clause (i), no investigation
otherwise required under subparagraph (A) shall be conducted if the employer
demonstrates, by clear and convincing evidence, that the employer would have taken
the same unfavorable personnel action in the absence of that behavior.
*(iii) CRITERIA FOR DETERMINATION BY SECRETARY- The Secretary may
determine that aviolation of subsection (a) has occurred only if the complainant
demonstrates that any behavior described in paragraphs (1) through (4) of subsection
(a) was a contributing factor in the unfavorable personnel action alleged in the
complaint.
“(iv) PROHIBITION- Relief may not be ordered under subparagraph (A) if the
employer demonstrates by clear and convincing evidence that the employer would
have taken the same unfavorable personnel action in the absence of that behavior.
*(3) FINAL ORDER-
*(A) DEADLINE FOR ISSUANCE; SETTLEMENT AGREEMENTS- Not later than 120 days
after the date of conclusion of a hearing under paragraph (2), the Secretary of Labor shall issue
afinal order providing therelief prescribed by this paragraph or denying the complaint. At any
time before issuance of afinal order, a proceeding under this subsection may be terminated on
the basis of a settlement agreement entered into by the Secretary of Labor, the complainant,
and the person alleged to have committed the violation.
*(B) REMEDY- If, in response to acomplaint filed under paragraph (1), the Secretary of Labor
determines that aviolation of subsection (a) has occurred, the Secretary of Labor shall order
the person who committed such violation to--
*(i) take affirmative action to abate the violation;
“(ii) reinstate the complainant to his or her former position together with the
compensation (including back pay) and restore the terms, conditions, and privileges
associated with his or her employment; and
“(iii) provide compensatory damages to the complainant.
If such an order isissued under this paragraph, the Secretary of Labor, at the request of the
complainant, shall assess against the person against whom the order isissued a sum equal to
the aggregate amount of all costs and expenses (including attorneys' and expert witness fees)
reasonably incurred, as determined by the Secretary of Labor, by the complainant for, or in
connection with, the bringing the complaint upon which the order wasissued.
*(C) FRIVOLOUS COMPLAINTS:- If the Secretary of Labor finds that acomplaint under
paragraph (1) isfrivolous or has been brought in bad faith, the Secretary of Labor may award
to the prevailing employer areasonable attorney's fee not exceeding $1,000.
'(4) REVIEW -
“(A) APPEAL TO COURT OF APPEALS- Any person adversely affected or aggrieved by an
order issued under paragraph (3) may obtain review of the order in the United States Court of
Appealsfor the circuit in which the violation, with respect to which the order was issued,
allegedly occurred or the circuit in which the complainant resided on the date of such
violation. The petition for review must be filed not later than 60 days after the date of the
issuance of the final order of the Secretary of Labor. Review shall conform to chapter 7 of title
5, United States Code. The commencement of proceedings under this subparagraph shall not,
unless ordered by the court, operate as a stay of the order.
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“(B) LIMITATION ON COLLATERAL ATTACK- An order of the Secretary of Labor with
respect to which review could have been obtained under subparagraph (A) shall not be
subject to judicial review in any criminal or other civil proceeding.
*(5) ENFORCEMENT OF ORDER BY SECRETARY OF LABOR- Whenever any person has failed to
comply with an order issued under paragraph (3), the Secretary of Labor may fileacivil actionin the
United States district court for the district in which the violation was found to occur to enforce such
order. In actions brought under this paragraph, the district courts shall have jurisdiction to grant all
appropriate relief including, but not limited to, injunctive relief and compensatory damages.
*(6) ENFORCEMENT OF ORDER BY PARTIES-
“(A) COMMENCEMENT OF ACTION- A person on whose behalf an order was issued under
paragraph (3) may commence acivil action against the person to whom such order was issued
to require compliance with such order. The appropriate United States district court shall have
jurisdiction, without regard to the amount in controversy or the citizenship of the parties, to
enforce such order.
*(B) ATTORNEY FEES- The court, inissuing any final order under this paragraph, may award
costs of litigation (including reasonabl e attorney and expert witness fees) to any party
whenever the court determines such award is appropriate.
“(c) MANDAMUS- Any nondiscretionary duty imposed by this section shall be enforceable in a mandamus
proceeding brought under section 1361 of title 28, United States Code.
“(d) NONAPPLICABILITY TO DELIBERATE VIOLATIONS- Subsection (a) shall not apply with respect to an
employee of an air carrier, contractor, or subcontractor who, acting without direction from such air carrier,
contractor, or subcontractor (or such person's agent), deliberately causes aviolation of any requirement relating
to air carrier safety under this subtitle or any other law of the United States.
“(e) CONTRACTOR DEFINED- In this section, the term “contractor' means a company that performs safety-
sensitive functions by contract for an air carrier.'.
(b) CONFORMING AMENDMENT- The analysis for chapter 421 is amended by adding at the end the following:

"SUBCHAPTER 111--WHISTLEBLOWER PROTECTION PROGRAM

42121, Protection of employees providing air safety information.".
(c) CIVIL PENALTY- Section 46301(a)(1)(A) isamended by striking “subchapter 11 of chapter 421" and inserting
“subchapter |1 or |11 of chapter 421"



